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Section 332 accordq to canons of statutory interpretation as expressed in LoWitlNJ PSC
anc1 other cases suppons this conclusion.

As tbe Supreme Court explaiMd in LoIIUiImtl PSC, "the best WIY of
delermjnjna wbetber Co iDreMed the rep1Ilioaa of an IdmjnjRrUive apIICY to
displlce state law is to e - me DWN aDd scope of the IIIdIority JrIIDd by Co... to
me apucy. "1J' The auory dIIIip of SectioIl332(c)(3)(A), wbich preempcs state autborily
over rate aDd eDUy replacioD of eMItS "(n]ocwidllnlldiDIllCtioal 152(b) aDd 221(b) of this
title . . ." ,» shows tbat stIteS an preemplld from .......... iDIruIate CMltS rues IDd
enrry "DOtWitbftandm," II1II. dllrefore. "widIoul repnt" to IB)' retiduaJ jurildictioa a stare
may claim UDder Section 2(b) of die Act.UJ This provilioG also IIItbon. cbI Commiuion
to approve or reject swe petitions to pudfaCbIr exiRi. CMIS rate repIaIioD or apply for
new CMRS rate repIaIioD.

Tbe Bud.. AJ:t's \III of cbI pan. .... aDd coadicica· to .limit till ape
of state authority DOt odIIrfriIe ....... is~ freD dII pbrue ...... QJMitima·
of i.arercoDDlCUon. In pnlerviDI .. 1II_liey OWl ..... IIId~. of otIS, dIa
Budpt AJ;t refen to "....... CUIIDIMr biI1iJII~ IIId PI'I'ti* aDd~
d" aDd adler ca... ~tioa_..•• 1'bI Cot-... NWIII acluliw ~

jurildicUoll, bowever, to ... dill ...... coM""'· of ~'PCCiDa...... LECt
aDd CMRS providers are _ ~ IDd IIOIIIIiIcriIDi.JW a.:au. am,,1
compeDIation em be viIftcl u ,...,.. DDt oaly to r-. bat to ........ CODdidoaa" of
iJWercODDKtion. die CmwniuioD~ ac1utive ju.riIdiction to .-are dIIavailability of
inrercoDIIICtion ...... LECa IDd eMItS providers on a juII, reatOIIIbIe aDd
DODdilcrimiDatory buis.-

( ..•ccmrjn..)

765. 97th Ceq.• 2d , .31-2&:>. ,-a ill 1912 U.S.C.C.A.N. 2237(~ -
FUIwr'$ BWtt:t !1M lac. Y. r. ,, .-, 1!17 U.S. 6SO, 655 (1936)
(·all ndio sipJII __"'e_.J. Ia .. b a. 111~ pMily,
tbe JevtPJ IV:t e' 11111 m" .. NIle ...~,. .... ........ .
imarltlle by dI* wry _. to c-=:l1DObile riIIio .me. • well.

I'S. ilL, 476 U.S.• 314.

2Ds. 47 U.S.C. I 332(c)(3XA).

liS. GTE Ex 1'tl1N, II 2.

us. B.ll Rep. No. 103-111, 103m COllI., 1. s.., It %dO (..... RIport.).

uSee 47 U.S.C. tllSl. lS4(i), IDd 201.

~BIcIU. cbe·Budpt AJ:t~ ....mve repIMioD ofCMIS.IDCJRO¥w. dII
(CO"i-..... )
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By preempc.iDa state rate and entry authority over CMRS. SectioD 332
reserves to the Comm;uion jurildictiOD to "occupy the field" of subswWve CMRS
relUlation. ~I In LoIIi.siIJit4 PSC. the Supreme Coun stated tbat "the critical question in any
pre-emption analysis is always wbetber Coqress iDteDded tbal I-raJ n,lIlQIion s"1'$_
stQl~ law. "w The SuptIIM Court's observation in LoIIisitlNJ PSC tbat. abIeDl
Coopessiooally delepred audIoriey, "an apacy literally bas DO power to let. let alODe pre
empt the validly eDICtid 1eIislalion of a sovereip Stale"'ll! fanber suppons the cooclusion
that Section 332au~ the Commission to replare CMRS.

!be forbllrace provilioas of SecdoD 332(c)(I)(A) a1Io coafirm tbat the
overall desip of the ... is to vest juriIdictioD OWl' CMRS with die Commiu\oD. By
audloriziDI the Commillioa to forbear from afore.. III)' provilioD of Tide D. except
SecUoas 201. 202 aDd •• SecdOIl 332(c)(I)(A) pIIces with till ConniM_ die
rllp(Dibility to decel"m3l w..... eatorcemelll of III)' commoa CII1'iqe repJIIioD is
DlCasary "to ensure dial tile cbarps. pnctices. cluliftcaUODl. or replaIiOIII for or in
CODDlCtiOD with [CMRS] are just aDd reasonable aDd are DOt unjusdy or unreasonably
discriminatory....,

Funbe.... SecdOIl332(c)(I)(C) dincIs die CoaBiIaioa to coDduct ....'"
repons" reviewiDI COIIII*itive coad... widl nIII*l to CMRS. AJ put of die
swworily required public ft8Ii8I me CQlWiMioIllIIUIt IDIb prior to specifyiDI a
provision for forbelnla. SecdoD 332(c)(I)(C) I'IIqIIinI die Commjeejon to COMider wbether
forbeuuce or~ of. provisioD "will prOIDCMI: ccapetilift IDIfbt CODditioas" for
eMItS providers. By~ OD die Ccweium lOIre rapoaIibility for_ idIIdyiDa me
"competitift market~· to d••rmiDe w... repIIIioD _ ..a,uy to eDIUI'e just.

1'( ...ccmtillwt)
~OD~ by LICI to eMItS providIn ilIlID'ely u... ill ..an.

255-. ill; .~ aIIO FIIC~. Y. """",491 U.S. 52. "(1990) (a _ c1aule inme ElISA ..... CI II ._. for ill brI... It ,.."* , u Of ac:luIive
fedInI. c-.PItj'II'C..~d~~ - 'NI••, (10)'.~. ....Oftt llaD
~ "'_I .• ; Y. Nil" WIt ~MI'';., 112 S. ..2]74,
2314-5 URI) ( A "'-:": --.... ...., ofl..IIMw 10~ or ngICt -ber."""1 oe ••-iIJ~ c:GIIIIIIlfw •__ tbII:
tile S- la.I all of ill 01: ., nII OlD
IIPIOval ill willlliiwa. ". _ """'Ip)'iml of ixduIive rtdinl~ in tile "'ace
of-aD ~vecl _ pIIa is..... ....");~ Y. G«IIaift Towe, life., 13 F.3d
994 (6dfCir. 1994).

»s. ilL 476 U.S.• 369 (..... IddId) (cidDI Riel It til. Y. s.tG F, EIftwtDr eorp.,
331 U.S. 211 (1947».

Z'7s. LoiIiIitlIIIJ PSC, 476 U.S. It 374.

21s. 47 U.S.C. t 332(c)(1)(A)(i).
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reasonable aDd ooDdiscrimipatory rates, Section 332(c)(l)(C) coDtelDplates Commission
authority to replale CMItS, without reprd to iDterswe or iDUuwe jurisc:iictional
boundaries. Section 332(d). moreover. expressly StallS tbat me stIIUtOrY deftDitioDS of the
pbrues "commercial mobile service" aDd "private mobile service" are to be "specified by
rep1alion by the CommiyjoD, " IDd mat the stllUlOry p..... "iDrercollDlCtld service" aDd
"public switebed netWork" are to be "deftDId by rep1I&ion by die Commission."Jr
De1eptiDa to the CommiMioa me awbority to cIefl.- 1'1" CDDIIiaJ* CMRS, PMRS IDd
"inIercoDDICtee1 service," ftIrdIer eUibillC~ i.- u required by LouisiQnQ pse
"tbil Pederal rquJatioll ........ law. fl. AcconIiaIlY, die --tory framework· J
estIblillled by 5ectioas 2(b) IDd 332. as IIDIIIded by die ..... Act. demo..... I
COQIfISI'5 i.DteDl to de1eIMe to die C()II!IDiSSloD aclusive audaiIy to dinIct CMRS
subalD'ive repIatioD.

C01III'IU '5 ... to iDvest die Commiuioll widl aclalive audIority over
CMRS is also maaifest ill me provil~ ill die Bud.. Al;t dIM provide tbe __ widllD
opponuDity to petitioD for rill npIIIioIllUlbority. 1111 CCJI"PieicMl Ills sole autborily over
CMRS, UDlas aDd UDdl a SlIM flies a pecitioD for lW npIIIioIl auebority IDd the
CommiMioIl approves it.w TIle CowwiMioIl aIIO baa .. cliIcI«ioD to .~ or deay" ..,
swe pedtioD for IUtboricy to repa. tbe filii of CMIS providln. 1'II1II provisic8 .,..
die CcwmninioD exclusive audIority to _ide wbIdIIr a suftlciellly proveD either
tbat market coDditioal widl respect to CMIS fail to 1IJy Pft*Ct __ CMRS
subIcribers from~ or lIIQuIt lid UDrllla.ble. rII8I or dill CMIS is a
"repJlcemlDl for Iud U. rellplloaee~ S«rice for I ....., ponioD of the
telep80De 1aDd liDe acn9.e .mce wi1biD [a] S".·" EYeD if a .. bII sutftcieDdy
jusUtild putt of a peddoa for !'1M rep1I&ion 1IItIIority, die dunIioIl of lUCIa auebority may
be limited "as die C....ieeioD ry. "I' ID eibr CUI it is tbe OwmiuioD.
us.. ruJeI it IdopIICt ,..... to i1I of die ..... Act. tbIt is required to

"'1IlY-~.

Tbe ........ ...., aIIo IUppOl1S tbe COIK:luIiaD dIM tbe ........ Al;t coafen
upon me CommiuioD excIuIiw juriIcIi:tioD over "'-ive repIItioD of CMIS providers.

2ts. 47 V.S.C. I 332(41).

lOS. id.• 476 V.S. II 369.

]147 U.S.C. I 332(c)(3)(A).

~7 U.S.C I 332(c)(3). "....... (Illd 1111 C_=-'s NAIl) _;Q.IIIJF'.
tbIt a _ -.- c.s .-vice .. ~"cal or .. _0IIIi I ....... fOr a
............. of " , '.cl'lliil ...... I pIIiIioD coWd be an-d. ~,
47 C.P.R. 120.13. Sa. PldricDlor lUIboIity to repa.~.

135« 47 U.S.C. I 332 (c) (3)(A).
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!be specific jurisdictional provisions of Section 332. accordiq to the House
Repen. are iDIeDded:

. . . [t]o"" tbe powth aDd development of mobile
services that. by tMi, NIIlUt...1'tII, wilhDIIl n,tud 10 SIQl,

linG as all iItU,1'tIl JKl1f of1M 1ItItitMGI 1,18ctHMllUlicatiollS
'.""-,-,- W ."",-,-._"'.
In IdopciDIdIe s...'s IIDIIIdmIal of Section 2(b) to raerve exclusive

jurildicUOD to tile Commjeejoa over III sut-mjve replatory IIIIIterS iDvolviDI CMRS. me
full COIIIIDiUee explaiDld in die CoafereDce Report dill:

[t]1Ie ,.... AJIMmIIIMIIl COIIIIiDI a teebak=aJ ........ to
SectioIl2(b) of die CcwwmicatioaI Act to clllrlfy thiII tIw
COIIIIJIis.ritJt hDs tM tllltllDrity to n,ulat, COlPllrW1'dtJl mobi"
sD'Vica.W

n- Jan..... reiDtorce die~ dIM me Budpt Act's ......... to s.:ao.
2(b) IIId 332(c) pve me o-m.iOD juriIdictioa over CMRS rues IDd eIIII)' widlaut repId
to tbeir iIIIrutate DIr&IIe.

m. ". CD P t,• ..~ J cd. Oftr eMItS~ ....
k_ oms II PIrt " Netwwk.

~ dilculll ~ Iboft. die "'11' Act elllDdl to die Owni-im ac:luive
juriIdictioIl over __ eMU ~, JIIIIdIIII of pIIyIicIIIy __ DIllIN of die
f1cililill.JW .. eftD if .. ...,. of die ....... Act ....,~, die
'ClWIIJiMic"l1Dd COUftI .... cc.iI1....y bIId dlMjuriIdicIioD OWl'~__ services
is to be cIIterIIIiIIId by dII _ of till ca' - ...na., ... die .,..,... Iot'MioIl of
flcWlill. A CIIl c:arriId • __ fIIciIidIM is jurildicDt-lly ...._
coin .Da_ IUbjICt to _ c:IIl is eel? _ to • ~...
IIItWOrk.JZI M , OIlS is pMt of. iIa_ ..-.ort. CMIS caDs are
iDIIIlwdy a.a_ ill _ IIIl dIJI subject to die CommiwioD's de juriIdicdoD.

J6.s. H.R. RIp. No. Un-Ill, •• (elllll_illddId).

u.s., H.L _ No. 102·213, 103d Coal., .. s.. 494.1#7 (1993)(.~ R8p0rta)
<..... 1ddIiiI).

Jls. 47 U.S.C. II 152(1)>), 332(c)(3)(A).

"s./Ww fort T.,.,... v. FCC. 631 F.2d 1059, 1066 (2d Cif. 1910).
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For lumple. in &ll Systtm Tanl! OJ!trin,s, £be CommissioD beld thai it bas
exclusive juriJdictioD over rarest terms IDd coDl1itioDS associated with iDrercoDMCUoa to
intrastate facilities wbell tbI local facilities are "an eueDtia1 liDt in 0 u._ aDd foreip
communications services.". In Lincobt Tt.lroM, tile Court of Appeals rejected die state's
ulUJDem that tbe Commiuioa lacDd jurisdiction over LiDcoln TelepboDe because all of me
company's facilities were located witbiD die State. TIle Court of Appeals fOUDd tbat:

TIle couns . . . bave Dever adopaId such a DInOW view of
the Commiujon's juriIdiction. RatbIr, tboIe fIcilities or
servic:eI dill ........Iy aft'ect proviIioD of u.r...
comm..ac.tioIl are DOC dIe.-d to be iIIrIItIIe ill DIIIIIe eva
tbaup cbey are 1000fId or provided wiIbiD die coaftDeI of ODe

stare.-

COllI" widl .. howwltries OIl the Cogunjejoa's juriIdir:doa • eJIIIICiIIId
in LoIIi.rUwl PSC. the Co i"iml bit juriIdjctioG, OWl' raMI, teI'IIII l1li c:oIIditio.- of
~. even if pIaJIicaIIy iIIrIItIIe. wIIID till fIcilidII or ~ic:elit ..
......lIy affect provilioll of k.-.. eMItS CO'D.I~.. III tbiI repnl. bodl
COIIp'III in esaabljlha. the CM1tS CIIIIOrY of servic:II ill die Iadpt N:t IIId die

I
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COMMISSION PREEMPTION OF INTERCONNECTION RATES

Professor Steven Goldberg

Georgetown University Law Center

Washington, DC

In 1993, Congress gave the Federal Communications Commission authority

to preempt state regulation of the interconnection rates between commercial mobile

radio service (CMRS) providers and local exchange carriers (LECs). This

legislative action empowers the Commission to create unifonn national policy in

this vital area. The Telecommunications Act of 1996 explicitly reserves this

power.

Strong agency action in this field will continue the historic role the

Commission has played in transfonning communications in the United States. In

1985, a comprehensive survey of the field noted with favor that over the previous

fifteen years, "the FCC, wielding its preemptive power, succeeded in largely



reshaping the domestic telephone industry."l It is imperative that the agency

continue to use preemption to strengthen our nation's communications system.

This memorandum is divided into two parts. The first demonstrates that, in

light of the 1993 legislation and classic preemption principles, the Commission has

exclusive power over LEC to CMRS interconnection compensation rates. The

second shows why it is particularly appropriate, given the United States Supreme

Court's Chevron decision and the dangers of inefficient state regulation, that the

Commission use this power to create a unifonn national standard in this area.

I

The federal preemption power flows from the Supremacy Clause of the

United States Constitution, which provides that, "This Constitution, and the Laws

lRichard McKenn~ Preemption Under the Communications Act, 37 FED.
COM. L. J. 1,4-5 (1985). McKenna explains:

Over the last fifteen years, the telephone industry in the United States
has been transformed. In terms of industry structure, competition,
regulation, legal theory and practice, and impact on the consumer,
among other things, there are vast differences between the
environment of 1984 and of the 1960s. FCC preemption has been a
lrey factor in bringing about these dramatic changes. [d. at 2
(emphasis added).

2



of the United States which shall be made in Pursuance thereof.. ..shall be the

supreme Law of the Land....any Thing in the Constitution or Laws of any State to

the Contrary notwithstanding."2 One of the "Laws of the United States" that has

been given the broadest preemptive power by the Supreme Court has been the

Communications Act of 1934, which the Court has interpreted to give the Federal

Communications Commission "comprehensive authority," including, for example,

"'broad responsibilities' to regulate all aspects of interstate communication by wire

di "3or ra 0 ....

In considering the Commission's authority, one must recognize that the

Court has held that "[f]ederal regulations have no less pre-emptive effect than

federal statutes."4 Indeed, when "Congress has directed an administrator to

exercise his discretion," and he has done so appropriately, a "pre-emptive

regulation's force does not depend on express congressional authorization to

2U.S. Const., Art. VI, cl. 2.

3Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 700 (1984)(citing United
States v. Southwestern Cable Co., 392 U.S. 157, 177-178).

4Fidelity Federal Savings & Loan Association v. De La Cuesta, 458 U.S.
141, 153 (1982). See a/so United States v. Shimer, 367 U.S. 374 (1961).

3



displace state law... ."5 Thus, as the Court emphasized in a unanimous opinion

involving the Federal Communications Commission, "if the FCC has resolved to

pre-empt an area ... and if this determination "represents a reasonable

accommodation of conflicting policies' that are within the agency's domain '" we

must conclude that all conflicting state regulations have been precluded."6

It is against this backdrop that we must analyze the question of CMRS -

LEC interconnection policy. The Communications Act of 1934 creates a dual

regulatory scheme for certain interstate and intrastate communications: Section

152(a) gives the Commission exclusive jurisdiction over "all interstate and foreign

communication by wire or radio,''? while Section 152(b) limits Commission

jurisdiction and thus retains state authority over "charges ... in connection with

intrastate communication service by wire or radio...."g In 1993, however, Congress

SFidelity Federal Savings & Loan Association v. De La Cuesta, 458 U.S.
141, 153, 154 (1961).

6Capital Cities Cable, Inc. v. Crisp, 461 U.S. 691, 100 (1984).

7See 47 U.S.C. §152(a).

·See 41 U.S.C. §152(b). Of course, technology has blurred the lines between
interstate and intrastate matters. See, e.g., Louisiana Public Service Commission v.
Federal Communications Commission, 476 U.S. 355, 360 (1986).

4



amended the Act in dramatic fashion. Section 332(c)(3), titled '"State preemption",

now provides thaL "Notwithstanding section[] 152(b) ... of this title, no State or

local government shall have any authority to regulate the entry of or the rates

charged by any commercial mobile service ... except that this paragraph shall not

prohibit a State from regulating the other terms and conditions of commercial

mobile services.''9 The words "entry" and "rates" are, of course, clear~ the residual

state power over "other terms and conditions" concerns, according to the House

Report, such matters as "customer billing information and practices and billing

disputes."10

The 1993 legislation further emphasized the pre-emption of state authority in

two important ways. First, Section 152(b), the source of state power over intrastate

matters, now begins with the phrase, "Except as provided in ... section 332 of this

title ...."ll Second, §332(c)(3), after ousting preexisting state authority over rates,

enables a state to petition the Commission for authority to regulate the rates for any

commercial mobile service, but then provides that if the Commission grants such a

947 U.S.C. §332(c)(2).

tOR.R. Rep. No. 103-111, 103rd Cong., 1st Sess. 261 (1993).

1147 U.S.C. §152(b).

5



petition. "'the Commission shall authorize the State to exercise ... such authority

over rates ... as the Commission deems necessary to ensure that such rates are just

and reasonable and not unjustly or unreasonab(v discriminatory. "12

Thus Congress has spoken clearly. Traditional §152(b) state authority over

intrastate matters has been displaced in this area. It is the Commission that now

makes the vital decisions, including whether or not to authorize further state

involvement. The Supreme Court has emphasized in the Communications Act

context that "the best way of determining whether Congress intended the

regulations of an administration agency to displace state law is to examine the

nature and scope of the authority granted by Congress to the agency."13 Here such

an examination clearly reveals that state law is displaced.

1247 U.S.C. §332(c)(3)(A)(emphasis added). See a/so 47 U.S.C.
§332(c)(3)(B) which gives the Commission the power to authorize a state to
continue to use preexisting rates for any commercial mobile service.

13Louisiana Public Service Commission v. Federal Communications
Commission, 476 U.S. 355, 374 (1986).

6



The 1996 legislation explicitly retains this structure. An examination of the

interconnection provisions of the Telecommunications Act of 199614 reveals that

the 1993 legislation governs the LEC to CMRS interconnection compensation

relationship. Specifically, Section 251 contains a Section 201 savings clause15

which preserves the Commission's authority to govern LEC to CMRS

interconnection. 16 Moreover, state authority under Section 252 to review and

approve interconnection agreements is expressly conditioned,17 in part, by Section

14 47 U.S.C. § 251 (regarding LEC obligations to unbundle their
networks and to provide interconnection to competitors); § 252 (requiring state
approval of interconnection agreements).

IS Section 251(i) states that "[n]othing in [Section 251] shall be
construed to limit or otherwise affect the Commission's authority under section
201." 47 U.S.C. § 251(i).

16 Section 332(c)(I)(B) specifically acknowledges and preserves this
authority ("[u]pon reasonable request of any person providing commercial mobile
service, the Commission shall order a common carrier to establish physical
connections with such service pursuant to the provisions of section 201 of this
Act.") 47 U.S.C. § 332{c)(l)(B).

17 See, e.g., 47 U.S.C. § 252{e)(3) ("Notwithstanding paragraph (2), but
subject to section 253, nothing in this section shall prohibit a State commission
from establishing or enforcing other requirements of State law in its review of an
agreement, including requiring compliance with intrastate telecommunications
service quality standards or requirements.") (emphasis added); see also, 47 U.S.C.
§ 252(f)(2).

7



253 of the Act. IS Importantly, Section 253(e) states that "[n]othing in this section

shall affect the application of section 332(c)(3) to commercial mobile service

providers."19 Thus, state approval under Section 252 is made subject to the state

preemption provisions of Section 332.20

Viewed generally, the 1993 legislation already performs the functions

intended by Congress in enacting Sections 251 and 252, that is, to adopt regulatory

policies designed to foster the development of competition in telecommunications.

Efforts to graft the 1996 interconnection provisions onto the- LEC/CMRS

relationship will serve only to undermine the force and effect of Section 332,

clearly a result contrary to congressional intent.

11 Section 253(a) states, in relevant part, that "[nlo State or local statute
or regulation, or other State or local legal requirement, may prohibit or have the
effect ofprohibiting the ability of any entity to provide any interstate or intrastate
telecommunications service." 47 U.S.C. § 253(a).

19 47 U.S.C. § 253(e).

20 It is also important to note that while interconnection agreements
require prior state approval under Section 252, states must do so in accordance
with the regulations established by the Federal Communications Commission
under Section 251. 47 U.S.C. § 252(e)(2)(B).

8



Under familiar preemption doctrine, the 1993 legislation presents an easy

case. Preemption, which is a matter of congressional intent,21 may be express in the

tenns of a statute,22 it may be implicit when pervasive federal regulation occupies a

field,23 or it may come about when state and federal laws "actually conflict."24

State regulation here would create an actual conflict to the extent that it is

impossible for the Commission to achieve effective interstate regulation in the face

of varying state rules on interconnection compensation.2s But that issue need not be

reached because it surely is clear that §332(c)(3), titled "State preemption",

expressly removes state authority over entry and rates and has the federal

government occupy the field. There is, of course, nothing novel about federal

regulation of intrastate matters that affect the nation as a whole; it was a power

recognized by the Supreme Court in the historic case of Gibbons v. Ogden in

21Wisconsin Public Intervenor v. Mortier, 501 U.S. 597,604 (1991).

22Id at 605.

DId.

24Id See generally Laurence H. Tribe, AMERICAN CONSTITUTIONAL
LAW 479 - 501 (2d ed. 1988).

2SSee Louisiana Public Service Commission v. Federal Communications
Commission, 476 U.S. 355, 375, n.4, and cases cited therein. See a/so People of
the State of Califomia v. Federal Communications Commission, 1996 U.S. App.
LEXIS 1234 (9th Cir. January 31, 1996).
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1824,26 and applied by the Court to agency regulation of intrastate rates in The

Shreveport Rate Cases in 1914.27 Federal Communications Commission regulation

of interconnection rates between commercial mobile radio service providers and

local exchange carriers thus carries out congressional intent in a manner fully

consistent with our constitutional traditions.

IT

A full understanding of the Commission's power and obligation to carry out

the 1993 amendments to the Communications Act requires an analysis of the

United States Supreme Court's 1984 decision in Chevron v. Natural Resources

2622 U.S. (9 Wheat.) 1 (1824). Indeed, not only did Chief Justice Marshall's
opinion confirm federal power over internal state laws that affect interstate
commerce, but the same outcome was reached in Justice Johnson's concurrence, a
remarkable result in light of Johnson's Jeffersonian heritage. See Stone, et. al,
CONSTlWTIONAL LAW lxv (2d ed. 1991).

27234 U.S. 342 (1914). United States v. Lopez, 115 S. Ct. 1624 (1995),
which found no congressional power to regulate the mere possession of a firearm
in a school zone, is not to the contrary. The Court in Lopez stressed that the statute
there had ~~nothing to do with 'commerce' or any sort of economic enterprise...."
Id at 1630 - 1631. The Court noted that Congress retained the power to regulate
intrastate activities with a substantial affect on interstate commerce, and it
explicitly reaffirmed The Shreveport Rate Cases. Id at 1629 - 1630.

10



Defense Councif.28 For if there is any doubt about the Commission's authority in

this area, Chel'ron resolves that doubt in the Commission's favor.

Chevron is widely recognized as one of the most important decisions in

modern administrative law. 29 The heart of the decision is the Court's recognition of

the vital role that administrative agencies properly play in making policy that gives

life to congressional enactments:

In these cases the Administrator's interpretation represents a
reasonable accommodation of manifestly competing interests and is
entitled to deference: the regulatory scheme is technical and complex,
the agency considered the matter in a detailed and reasoned fashion,
and the decision involves reconciling conflicting policies....

When a challenge to an agency construction of a statutory provision,
fairly conceptualized, really centers on the wisdom of the agency's
policy, rather than whether it is a reasonable choice within a gap left
open by Congress, the challenge must faiL ...30

21467 U.S. 837 (1984).

29See, e.g., Cass R. Sunstein, Law and Administration After Chevron, 90
COLUM. L. REV. 2071 (1990); Richard J. Pierce, Jr., Chevron and its Aftermath:
Judicial Review ofAgency Interpretations ofStatutory Provisions, 41 VAND. L.
REV. 301 (1988); Thomas W. Merrill, Judicial Deference to Executive Precedent,
101 YALE L.J. 969 (1992).

30467 U.S. 837, 865, 866 (footnotes omitted).
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Chevron has particular relevance when an agency's decision is to preempt

state law.31 The interconnection matter at issue here is an important part of the

Commission's overall goal of giving life to the congressional mandate to nurture

an efficient and effective nationwide communications system. Under the

circumstances, the agency's decision to preempt is entitled to particular deference

in the courts. As the leading study of the intersection of Chevron and preemption

found, "preemption entails a close and nuanced analysis of the regulatory scheme

in action to detennine whether state law prevents the federal scheme from 'being

all that it can be. m32 The study concluded that in deciding the question of whether

Congress intended a statutory scheme to displace state regulation, the courts should

defer since "the agency is the better decision-maker to implement that intent."33

The practical reasons for this conclusion become all the more clear when one

considers what would happen if the Commission remained silent and the industry

3lSee, e.g., Paul E. McGreal, Some Rice With Your Chevron?: Presumption
and Deference in Regulatory Preemption, 45 CASE W. RES. L. R. 823 (1995).

32/d at 884.

33/d.
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faced undiminished state regulation of interconnection rates. As technology

develops, not only will the rates themselves hamper the growth of modern

communications, but costly litigation could arise as out-of-state companies that

believe they are the victim of discriminatory treatment by state regulators raise

dormant commerce clause claims in federal COurt.34 Litigation in this area is

complex and often unpredictable, since it forces the courts to decide, given the

absence of federal action, whether state laws, standing alone, have a discriminatory

impact on interstate commerce.35 Federal preemption, of course, eliminates all

dormant commerce clause issues.36
• And this is surely for the best. As the leading

scholarly analysis in the field has found, courts are much less well equipped than

agencies to create a vibrant national market: for reasons of expertise, information

34The possibility of such discrimination here is foreshadowed by Congress'
insistence in §332(c)(3)(A) that the Commission only approve state rates that are
not ''unreasonably discriminatory." 47 U.S.C. §332(c)(3)(A).

3SSee, e.g., Julian N. Eule, Laying the Dormant Commerce Clause to Rest,
91 YALE L. J. 425 (1982).

360n the intersection of the dormant commerce clause, preemption, and
Chevron, see Daniel A. Farber, State Regulation and the Dormant Commerce
Clause, 3 CONSTITUTIONAL COMMENTARY 395 (1986).
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gathering ability, and democratic accountability, agencies are far better at making

interstate commerce policy than are the courtS.37

Interconnection rates should not be left to the states or to the federal courts.

Preemption of those rates is the lawful and appropriate course for the Federal

Communications Commission.

37ld at 407,408.
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